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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be aécompanied by a fee of Rs.200v/ - where the

amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =0T ST go AT, 1944 i e 35-f1/35-3 ¥ siata:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nrdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. '

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

crossed bank draft in favour of Asstt. Registar of a branch of any nomina/t&publi%
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiii amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& ST<er % ik ST TR F AHET STgl Yoo AT & AT v [Fariad gl df /T 6y g
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

or penalty, where penalty alone is in dispute.” —
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ORDER-IN-APPEAL

The present appeal has been ﬁled by M/s. Shri Nirav Rameshbhai Patel,43,Shukan Bunglow
behind Parshwanath Townsh_ip, New Naroda, Ahmedabad- 382346 (hereinafter referred to as “the
appellant”) against Order-in-Original No. 35/AC/Demand/2023-24 dated 10.05.2023 (hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner, Central GST, Division

I, Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
ATOPP7934R. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)
for the FY 2016-17, it was noticed that the appellant had earned an income of Rs. 53,70,300/-
during the FY 2016-17, which was reflected under the heads “sales of services (Value from

ITR)"filed with Income Tax department.

F.Y. Gross Receipt from sales of services (as per | Service tax not/
ITR) Short paid
2016-17 | 53,70,300/- 8,05,545/-

According}y, it appeéred that the appellant had earned the said substantial income by way of
providing tax_l,ablqﬁs,ervices but had neither obtained Service Tax registration nor paid the applicable
service tax thereon. The appellant were called upon to submit copies of required documents for
assessment for the said period. However, the appellant had not responded to the letters issued by the

department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. D1v-I/AR IV/TPD-
UNREG/16- 17/Nnav Rameshbhal patel dated 06.04.2022 demanding Service Tax amounting to
Rs. 8,05,545/- for the: peuod FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994, The SCN also proposed recovery of interest under Section 75 of the Finance
Act, 1994; and impos__it_jén of late fee/penalties under Section 70, Section 77 and Section 78 of
the Finance .'Act, 1,9_9:4.'. Further, the recovery of service tax not paid during the F.Y. 2017-
19(upto june-2017) was also proposed.

22 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority whe1 ein the demand of total Service Tax amounting to Rs. 9,16,700/- was confirmed
under p10v1so to. Sub Section (1) of Section 73 of the Finance Act, 1994 along with Interest
urider Sect1on 75 of the Finance Act, 1994 for the period FY 2016-17 & 2017- 18(Upto June-
2017). Further (1) Penalty of Rs. 9,16,700/- was imposed on the appellant unde1 Section 78 of
the Finance Act 1994 ; (i1) Penalty of Rs. 10,000/~ was imposed on the appellant under Section
77(1)(a) of the E;pgnpe Act, 1994 ; (iii) Penalty of Rs. 10,000/~ w 1mposed on the appellant
under Section‘;z'?("l:)i(c;:) of the Finance Act, 1994 and (iv) La c‘g@ e/ élfé‘ffy f Rs. 60,000/~ was
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imposed on the appellant under Section 70 of the Finance Act, 1994 read with Rule 7 of service
tax Rules, 1994,

3.

Being aggrieved with the impugned order passed by the_adjildicating authority. the

appellant have preferred the present appeal, inter alia, on the following grounds:

1}

The appellant was engaged in export of service as marketer to various foreign clients
during the F.Y. 2016-17.The recipient of service were out side of India. They have
provided Export Services i.e. publishing online product display on affiliated network

(online plateform) like Brand reward and Awin Ltd. they worked as digital influencer or

 digital content provider and get marketing fee for these support sérvices provided to main

-

advertiser for expanding/promotion of goods. '
They stated that the activity performed by them during the subject period is out of the
taxable territory as the location of the recipient is abroad. They own their own portal.

They publish the goods of main advertiser on their portal. When a person moves on the
Brand portal through their portal, they become eligible to get the ma.rketmg fee for above
publishing service provided to the main advertiser., They havé received Payment in
Foreign currency.

The appellant submitted that in a Invoice No 01/Exp/2016-17 dated 07.04.2016, the
description of service is shown as “Repair and maintenance of Computer and software”.
They have received amount Rs.21,716/-(235.13 GBP) as service charge for providing
support services but the service recipient has showi the service in FIRC as “Repair and
maintenance of Computer and software” and they prepared invoice on the basis of the
same. They have prepared the invoice only for their own record purpose.

The appellant stated that they have fulfilled all the conditions of the Rule 6A of Service
Tax Rules,1994 as the service provider is located in taxable territory, recipient is located
out of taxable territory, they payment is received in convertible foreign exchange, service
provider and recipient are not merely establishment of a distinct person. Being place of
provision of service out of India, they are not liable to pay service tax. Purpose of
remittance is shown as “Data Processing Consulting” in majority of their payment
receipts and “Repair and maintenance of Computer and software” is shown only a few

cases but the adjudicating authority ignored the facts and confirmed the demand which is

unfair.

The appellant submitted the service tax demand can’t be raised only on the basis of
difference of figures in ST-3 returns and Form 26AS. They made reference of the
judgement of an’ble Tribunal in case of Kush Construction Vs. CGST NACIN, ZTI,
Kanpur[2019(24) GSTL 606(Tri. AlL)]

a) The appellant submitted that they have not received any letter/mail from the

department. The adjudicating authority wrongly confirmed the demand of service tax

@15% on the receipt dwing the period from 01.04.2016 to 31.05.2016 where the
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serviee tax rate was 14.5%. The adjudicating authority also not given the duty cum
beneﬁt while confirming the demand as they have not recovered the service tax
amount, sepmately They have nothing suppressed from the department and the
extended period can’t be invoked in their case. The entire demand is time barred. -

They 1equested to allow their appeal.

4, Personal hearing in the case was held on 06.03.2024. Shri Nilesh Suchak, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated the contents
of the written submission and also conveyed that they have furnished additional submission

through mail. He requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax against the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY
2016-17.

6. Itis observed that the main contention of the appellant is that all the services provided by
them are not taxable belng export of the service. From the submission it is observed that during
2016-17, the appellant has received amount Rs. 29,10,613.55/-(43545 USD) in CITI Bank as
convertible f01e1gn exchange against the service provided namely “Data Processing Consulting”.

They have fumlshed “celtlﬁcate of inward remittance from Citibank” & Account Statement &
Transaction, h1sto1 ¥ Flom the above it appears that the appellant has provided the above service
to it’s ovelseas_ehentg who are situated outside India i.e. taxable territory and payment for such
services has_heen,reoe_iyed in convertible foreign exchange. The same may be termed as export

of service as per Rule 6A of the Service Tax Rules, 1994 which is reproduced as under:

Rule 6A Export of Services. —
(1) The provisiqn_ of any service provided or agreed to be provided shall be treated as export of service
when, -
(a) The provider‘bf éervice is located in the taxable territory,
(b) The recrp/ent of the serwce is located outside India,
(c) The serwce IS not a serwce specified in the section 66D of the Act,
(d) The place of prows;on of the service is outside India,

-.'{S

g K
(e) The payment for such serwces has been received by the provider of service in convertible foreign
e, r"
exchange, and '

(f) The prowder of serwce and recipient of service are not merely establishments of a distinct person in

accordance Wlth item (b) of Explanation 3 of clause (44) of section 658 of the Act.
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6.2 Further, vide Notification No. 28/2012 dated 20.06.2012, place of provision of service tax_
Rules, 2012 were introduced. As per rule 3 of the above rules provides that place of provision of
a service shall be the location of the recipient of service, Provided that in case the location of the
service receiver is not available in the ordinary course of business, the place of provision shall be
the location of the provider of service. In the instant case the location of the service recipient is
abroad i.e. out of taxable territory. | |

Rule 3 of place of Provision of Service Rules 2012 is reproduced heféi11-uﬁde'1’,"

3. Place of provision generally.- The place of provision of a service shall be'the location of the recipient of
service, Provided that in case the location of the service receiver is not ava/lab/e /n the ordmary course of

business, the place of provision shall be the location of the provzder of serwce
In view of the above discussion, I find that the appellant has earned -the income of Rs.
29,10,613.55/-(43545 USD) from providing the services to its overseas clients which is required

to be considered as export of service.

6.3 Further the appellant has also furnished a copy of Invowe No Ol/Exp/2016 17 dated

- 07.04.2016, wherein the description of service is shown as ‘Rep'ul and maintenance of

Computer and software” which has not been considered as export of service by the adjudicating
authority. In contention of the same the appellant has submitted that the service recipient has
mentioned the same in FIRC and they have prepared invoice on the basis of the FIRC for their
own record purpose. In actual they have provided business support services and received amount
Rs.21,716/-(235.13 GBP) as foreign convertible exchange service. It is not in dispute that the
service provider is located in India i.e. taxable territory, recipient is out of taxable territory and
the payment is received in foreign convertible exchange. Regarding place of provision of the
service, generally the location of the recipient is the place of the provision of service. However it
appears that adjudicating authority is thinking that as the nomenclature in FIRC is “repair and
maintenance of computer and software”, It might be that the computers were brought to India
and service was rendered in India and computers were again sent to the foreign location. Even in
that case, the place of provision of service will be outside India as per the proviso to Rule 4 of

place of provision of service Rules,2012. For reference the Rule 4 is reproduced as under:

4. Place of provision of performance based services.-

The place of provision of following services shall be the location where the services are actually
performed, namely:-

services provided in respect of goods that are required to be made physically available by the recipient of

service to the provider of service, or to a person acting on behalf of the prowder of serwce in order to
provide the service: SR

Provided that when such services are provided from a remote location by way of electronic means the
place of provision shall be the location where goods are situated at the tlme of praws:on of service:
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Provided further that this clause shall not apply in thé case of a service provided in respect of goods
that are temporarily imported into India fof repairs and are exported after the repairs without being
put to any use in the taxable territory, other than that which is required for such repair.

Repair and maintenance of sofiware can be from remote location. Even considering the
hypothetical scenario that the goods(in this case computers) are imported temporarily and after
repair are retuned back, in that case also Rule 4 will not be applicable. While there is nothing on
record to show that computers were actually brought into India for repair. Hence considering the
Rule 3& Rule 4 of the POPS Rules and considering both the services i.e. online marketing for
merchants on website service and repair and maintenance of computer and software, the place of
provision of service is still outside India. Hence the appellant fulfills all the conditions

prescribed in Rule 6A of Service Tax Rules,1994 with respect to export of service.

6.4 Further, the appellant has also furnished the CA certificate dated 14.06.2023 bearing
UDIN 23155294BGXEOUG6439 contents of which are as under:

“We have verified books of accounts and records of Nirav Rameshbhai Patel (PAN: ATOPP7934R) for the
period from 01-04-2016 to 30-06-2017. On the basis of this verification, we certify as under:

1. Export Service Income of Nirav Rameshbhai Patel for the year 2016-17 is Rs. 5370300/- and the same
is Rs. 741034/- for the per/od from 01-04-2017 to 30-06-2017 and all payments in respect of the said
income is rece/ved in freely convertible foreign exchange.

2. All export servg_g ;. ﬁ_come from 01-04-2016 to 30-06-2017 are in respect of fee as Marketer and all
recipients of the#g ohllne _marketing for merchants and/or online advertisement on website services
provided by Nlrav Rameshbhal Patel are located outside India. According to the explanations given to us,
we state that the place of provision of these services is outside India.

3. Nirav Ramé{shbﬁé{n .P_a‘te.l‘ has not charged or recovered any service tax on its export service income as
no service tax is fe':i/iable under Section 668 of the Finance Act, 1994 on services provided outside the

taxable temtory

4. Nirav Rameshbha/ Pate/ has not availed any CENVAT credit during 1-4-2016 to 30-06-2017 and was

not holding any serwce tax reg/strat/on during this period as he was not liable to pay any service tax.”

e

XD

7. In v1ew of the above I am of the considered view that the appellant is not liable to pay
service tax. As the SCIVICC tax is not applicable, the question of interést and penalty does not

arise.

!

8. In view of above, the impugned order is set aside and the appeal is allowed.

9. Wﬁmaﬁzﬁﬂéaﬂvmmmaﬁ%ﬁﬁmm% |
The appeal ﬁled by the appellant stands disposed of in above terms.
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Attested Date :
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Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Shri Nirav Rameshbhai Patel, Appellant
43,Shukan Bunglow, '

behind Parshwanath Township,

New Naroda, Ahmedabad- 382346.

Respondent
The Assistant Commissioner,

CGST, Division-I,
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division I, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
57 Guard File
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